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Abstract: Indonesia is an agricultural country and its agricultural sector which important in 

meeting food needs. On its journey, the agricultural sector in Indonesia is developing to 

improve the quality and production of food needs. Then, the fertilizer process has an 

important role in increasing the production of agricultural products, and the government 

needs to implement policies to subsidize the price of fertilizers for fertilizer distributors and 

arrange the regulations underlying the policy. If the fertilizer trade for fertilizer distributors is 

based on more than clear regulations, how can Indonesia's agricultural journey run. Thus, 

this study aims to attempt to describe the criminal liability of fertilizer trade based on court 

decisions at the first level up to the cassation level (namely, Decision Number. 

137/pid.sus/2020/PN.Btg, Court of Appeal (Number. 487/Pid.Sus/2020/PT SMG and 

Cassation Decision Number. 78/Pid.Sus/2022). This study is normative research with a case 

approach, requiring secondary data in legal documents and references relevant to the 

subject matter. Data were collected by identification and inventory and then analyzed using 

the basic principles of criminal law. The novelty is fulfilling criminal liability is not enough 

regarding the psychological aspects (adult, healthy mind). However, it must also fulfill the 

normative measure of the act. The results showed that the defendant in the first instance 

and appellate level decisions were able to take liabilitybut was not sentenced because the 

element of the action in the prosecutor's charge, which stated "conducting trading business 

activities without having a license in the field of trade granted by the Ministry" was not 

fulfilled/proven, because the defendant had a trading business license (SIUP) issued by the 

Integrated Investment and Licensing Agency Number: 519/054/2014 dated June 04, 2014, 

under the name of the Agricultural Facilities and Organic Fertilizer Shop "Tani Jaya." The 

cassation verdict of the defendant can be held responsible and sentenced to punishment 

because measures from the psychological aspect are fulfilled. The measurements are from 

the normative aspect demanded by the public prosecutor, especially the elements that are 

also fulfilled. It can be consluded that based on the court's decision to measure the 

perpetrator's liability for a criminal offense, two measures must be met in imposing 

punishment.  
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INTRODUCTION 

One of the commodities regulated by the rule of law is the fertilizer trade, as 

fertilizers are related to agricultural issues. Although Indonesia is no longer an agrarian 
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country, the agricultural sector is still an orientation in policy.1,2  The Ministry of Agriculture's 

Strategic Plan 2020-2024 states that agriculture is important as a food provider and realizes 

food security.3 Therefore, a subsidized fertilizer policy for farmers encourages government 

policy to realize it.  

Furthermore, this subsidized fertilizer trade must follow the rules set by the 

government Law Number 6 of 2023 concerning the stipulation of government regulations in 

lieu of Law Number 2 of 2022 concerning job creation into the law.4 In addition, the Ministry 

of Trade Regulation Number 4 of 2023 also stipulates the Procurement and Distribution of 

Subsidized Fertilizers for the Agricultural Sector. This law regulates trade administration but 

also formulates actions that can be subject to punishment.5  

One of the trade actions that can be punished is stipulated in Law No.7/2014 on 

Trade, which has been amended by Law No. 11/2020 on Job Creation.  However, to 

determine whether an act can be punished, the conditions for criminalization must be met.  

First, the requirements for the imposition of punishment are internal requirements from 

within the perpetrator measured from the psychological aspect, which is an element of 

individual responsibility.  Second, the external requirements are seen from the outside of the 

individual, namely the actions of the perpetrator, which are measured by normative 

measures, whether the action is against the law or not.6 As stated by Eddy O.S. Hiariej, 

individuals are punished because they fulfil the ability to be responsible psychologically and 

because their actions are against the law normatively.7  Thus, this study will attempt to 

discuss the criminal liability of fertilizer traders based on court decisions from the first to the 

cassation level. 

Moreover, Permendag RI Number 15/MDag/Per/4/2013 on the Procurement and 

Distribution of Subsidized Fertilizers for the Agricultural Sector generally regulates the 

procurement and distribution of fertilizers. Some reasons cause the misuse of subsidized 

fertilizers to become more prevalent. Actors who actively misuse subsidized fertilizers are 

internal factors of the perpetrators themselves. Lack of legal awareness that leads to 
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significant price disparities and deviant actions is the source of these internal factors, so they 

are encouraged to commit irregularities in the form of illegally misusing subsidized fertilizers 

using specific modes. Based on the source of Permentan Number 

59/PERMENTAN/SR.310/12/2016 regarding the Amendment to the Regulation of the 

Minister of Agriculture Number 60/PERMENTAN/SR.310/12/2015.8 Supervision of trade 

activities, especially those carried out by the Minister himself or with representatives of the 

organizers or related regional agencies, following their authority, districts or cities supervise 

the provisions of this Ministerial Regulation. The integrated monitoring team for subsidized 

fertilizers that the Ministry can form to carry out its duties can be formed by the Ministry and 

brought in by the Director General of Consumer Protection and Trade Administration.9 

The supervision of trade activities is specifically carried out by the Minister himself or 

jointly with representatives of the organizers or related regional agencies, following their 

authority districts or cities conduct supervision of the provisions of this Ministerial 

Regulation. The Integrated Monitoring Team for Subsidized Fertilizers that the Ministry can 

form to carry out its duties can be formed by the Ministry and brought in by the Director 

General of Consumer Protection and Trade Administration.10 Although the studies differ in 

the regulations used as a reference and some other detailed aspects, they are similar in their 

focus on the problem of subsidized fertilizer misuse and the government's supervision 

efforts to overcome this problem. 

 

METHOD 

This study was normative research with a case approach (court decisions). The 

secondary data were legal documents (laws and court decisions), literature, and journals 

relevant to the issues discussed. Data collection is carried out by identification and inventory 

and continues with the categorization of data that can answer the problem formulation. The 

results of data categorization analyzed and described using the principles of criminal law.11 

 

DISCUSSION 

The Concept of Fertilizer Trading Business Activities as a Criminal Offense Category  

The role of trade is very important for developing this country, especially in the 

economic field, to open up opportunities for generations of citizens to develop.12 Economic 

development records a phenomenon increasingly developing to make new views and take 
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space in the world economic market. Nowadays, all aspects of life are developing rapidly 

with the influence of technology, which the public loves, making accessing all information at 

home and abroad easier. That way, trade continues to develop in the current global era; 

trade can be done offline and online through technology.13  

However, trade can lead to other crimes, and corruption is the most closely related 

crime.14 The United Nations Convention Against Corruption (UNCAC) declares the obligation 

of states to consider in their legislative policies to criminalize intentional acts related to 

trade, including bribery, illicit enrichment of public officials, and laundering of proceeds of 

crime.15 Indonesia has ratified UNCAC through Law Number 7 of 2006 on the United Nations 

Convention Against Corruption Ratification, 2003.16 The Convention mentions crimes related 

to corruption. The international community's attention to the problem of trade implications 

shows that the state is obliged to take appropriate steps in managing trade so as not to 

cause unwanted criminal acts. 

Fertilizer is an important commodity for the agricultural sector. According to existing 

state policies, it is classified into subsidized and non-subsidized fertilizers. Therefore, fertilizer 

trading has different consequences between subsidized and non-subsidized fertilizers.17 It is 

because the laws governing the trade of subsidized fertilizers are detailed that the act of 

trading can be disastrous, as it turns into a criminal offence. Government policy, namely 

Presidential Regulation Number 77 of 2005, affirms that subsidized fertilizers are goods 

under supervision, meaning that these fertilizers in the procurement and distribution by 

traders must have permission from the authorities. 

There are two teachings against the law, namely against the law in criminal law, 

namely formal legal malpractice and against material law.1819 Formally against the law is an 

act that fulfils the formulation of the law - the law while against the law materially is an act 

contrary to the values that live in society.20 Other terms similar in meaning to those used 
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against the law by criminal law experts are generally given terms without authority, without 

permission, and / or without rights.21 

Fertilizer trading, which is a criminal offence in Law No. 7/2014 on Trade, which 

underwent several changes with Law (Law) No. 6 of 2023 on the Stipulation of Government 

Regulation in Lieu of Law No. 2 of 2022 on Job Creation into Law, does not provide a specific 

concept or definition. The Job Creation Law regulates permits that every business actor in 

conducting Trade must have a business license from the government. The business actor is 

subject to administrative sanctions if they do not have a business license. This provision is 

formulated in Article 24, Paragraph 8 concerning Trade, Legal Metrology, Halal Product 

Guarantee, and Conformity Assessment Standardization. The Closing Provision of Article 184 

paragraph (2) of the Job Creation Law states that "implementing regulations from 

regulations that the Job Creation Law has amended are still in effect as long as they do not 

conflict with the law". On the other hand, the perpetrators will also be subject to criminal 

sanctions following applicable provisions.  

Fertilizers based on government policy can be divided into two, namely subsidized 

fertilizers and non-subsidized fertilizers. The trade of fertilizer that constitutes a criminal 

offence is the trade of subsidized fertilizer, which is not under applicable regulations. It is 

because of subsidized fertilizers, according to Presidential Regulation of the Republic of 

Indonesia Number 15 of 2011 concerning Amendments to Presidential Regulation Number 

77 of 2005 concerning the Determination of Subsidized Fertilizers as Goods Under 

Supervision. Therefore, distributors or retailers must have a business identification number 

called Nomor Induk Berusaha (NIB) as proof of permission to have the authority to sell 

subsidized fertilizers.  

Cassation Decision No78/Pid.Sus/2022 also does not provide the concept of fertilizer 

trading. The cassation decision states that Defendant was sentenced because it was proven 

legally and convincingly to trade (subsidized fertilizer) without a trade business license. 

 

Perpetrators Liability of Trade Offenses in First Instance to Cassation Decisions 

One measure of criminal liabilityis not only the psychological aspects of the 

individual but also the normative aspects of the individual's action.22 In this case, the judge 

must assess the elements of the formulation of the article that form the basis of the 

prosecutor's indictment in deciding a case, which is proven by the public prosecutor in the 

trial process, so that the elements are fulfilled.23  

The public prosecutor's indictment in the judge's decision was based on the rule of law 

Article 106 of Law Number 7 of 2014 on Trade, which in 2022 was amended by the Job 

                                                     
21

 Andi Hamzah, Hukum Pidana Indonesia (Jakarta: Sinar Grafika, 2017). 
22

 Sugiono Sugiono and Siti Faridatul Gufroniah, “Pendistribusian Pupuk Bersubsidi Dengan Acuan Rencana 

Definitif Kebutuhan Kelompok (RDKK) Perspektif Etika Bisnis,” Al-Kharaj : Jurnal Ekonomi, Keuangan & Bisnis 

Syariah 5, no. 1 (2022): 371–85, https://doi.org/10.47467/alkharaj.v5i1.1465. 
23

 Valeriana Darwis and NFN Supriyati, “Subsidi Pupuk: Kebijakan, Pelaksanaan, Dan Optimalisasi 

Pemanfaatannya,” Analisis Kebijakan Pertanian 11, no. 1 (2016): 45, https://doi.org/10.21082/akp.v11n1.2013.45-

60. 



 

The Criminal Liability in the Context of Fertilizer………… | 677 

Creation Law.24 The changes in substance were further expanded except for those business 

actors who run businesses with low and medium risk, so Article 106 in job creation law 

consists of three (3) paragraphs, of which the second and third paragraphs are exceptions. 

Article 106, paragraph (1) is in the Job Creation Law. In although of this, it should be noted 

that the judge's decisions occurred in 2020.25 

Based on the decision of the first level judge, namely Decision Number 

137/Pid.Sus/2020/PN Btg and the appeal decision of the Central Java High Court Number 

487/Pid.Sus/2020/PT SMG, based on the indictment of the Public Prosecutor. The indictment 

has an important role for the judge in deciding the case. Therefore, in making an indictment, 

the public prosecutor will endeavour to make an indictment not only in the form of a single 

indictment but will generally make an alternative or subsidized one.26 The two decisions (first 

level & appeal) were based on the second alternative indictment of the Public Prosecutor, 

with the legal basis being Article 106 of the Trade Law.27 The substance of the article is as 

follows: 

 “Businesses that conduct Trade business activities without licenses in the field of Trade 

granted by the Ministry, as referred to in Article 24 paragraph (1), shall be punished with 

imprisonment for a maximum of 4 (four) years or a maximum fine of 

Rp10,000,000,000.00 (ten billion rupiah)” 

The substance of the article has two elements that the public prosecutor must prove, 

and the judge assesses and weighs the evidence of the public prosecutor to determine 

whether it is proven or not.28 The elements are (1) business actors and (2) conducting trade 

business activities without a license in the field of trade granted by the Ministry. Based on 

the judge's consideration, the second element of the public prosecutor's charges was not 

proven. The reason is that (1) the defendant in running his business has a trade business 

license called Surat Ijin Usaha Perdagangan  (SIUP) issued by the Integrated Investment and 

Licensing Agency Number: 519/054/2014 dated June 04, 2014, under the name "Toko 

Sarana Pertanian dan Pupuk Organik Tani Jaya; (2) the defendant's SIUP in running his 

business has never been revoked by the official authorized to issue SIUP.29 Therefore, based 

on Article 191 paragraph (1) of the Criminal Procedure Code, the defendant was acquitted 
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(vrijpraak) because the defendant's actions, especially the second element of Article 106 of 

the Trade Law, were not proven.3031 Likewise, for the appeal decision, namely Decision No. 

487/Pid.Sus/2020/PT SMG that the High Court of Semarang corroborated the decision of the 

Batang District Court Number 137/Pid.Sus/2020/PN Btg dated November 5, 2020, which was 

appealed.  

However, in the Supreme Court cassation decision No. 78 K / Pid.Sus / 2022, the 

decision stated that it differed from the first-level court and the appeal decisions. The 

Supreme Court overturned the decision of the Court of Appeal No. 487/Pid.Sus/2020/PT. 

SMG, dated December 17, 2020, upheld the Batang District Court Decision 

No.137/Pid.Sus/2020/PN Btg. The Supreme Court held that the first and second elements of 

Article 106 of the Trade Law were proven legally and convincingly. It is based on the 

testimony of the witness who had purchased fertilizer at the Defendant's shop, which said 

that at the shop, Defendant sold two kinds of fertilizer, namely non-subsidized fertilizer and 

subsidized fertilizer. According to the law, the requirement to sell subsidized fertilizer is to 

have a permit as a complete fertilizer shop, Kios Pupuk Lengkap (KPL), and the Defendant 

did not have a permit for that.3233  

From the psychological aspect, criminal liability measures the ability to be 

responsible for the Defendant. First, the Defendant's age (more than 49 years) indicates 

adulthood; second, in front of the trial, there is evidence that the Defendant is physically and 

mentally healthy34 or, in other words, according to the author, healthy and sane in mind, so 

that the Defendant is capable of being criminally responsible. 

 

CONCLUSION 

To summarize, government policy in the agricultural sector implicitly categorizes 

fertilizers into two categories, namely subsidized and non-subsidized fertilizers. Trading 

subsidized fertilizers by business actors, individuals or legal entities can be criminal if it does 

not follow applicable legal provisions. It is shown in Supreme Court Decision No 78 

K/Pid.Sus/2022, business actors who trade subsidized fertilizers must have a Kios Pupuk 

Lengkap (KPL) permit. There are differences in decisions regarding the criminal liability of 

business actors in the external aspects (actions) of the perpetrators, even though the legal 

basis used to decide is the same, namely Article 106 of the Trade Law as amended by Article 

106 paragraph (1) of the Job Creation Law The District Court Decision and the Central Java 
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High Court Decision in Semarang stated that the second element (conducting trade business 

activities does not have a license in the field of trade granted by the Ministry) of the article 

was not proven, so the defendant was not sentenced. However, in the Cassation Decision, 

the elements of the article were all fulfilled and proven, so the verdict imposed was a 

cumulative punishment, namely imprisonment and a fine.   
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